State v. Savell Appellant\u27s Brief Dckt. 44578 by unknown
UIdaho Law
Digital Commons @ UIdaho Law
Not Reported Idaho Supreme Court Records & Briefs
4-24-2017
State v. Savell Appellant's Brief Dckt. 44578
Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.
Recommended Citation
"State v. Savell Appellant's Brief Dckt. 44578" (2017). Not Reported. 3650.
https://digitalcommons.law.uidaho.edu/not_reported/3650
IN THE SUPREME COURT OF THE STATE OF IDAHO




) NO. CR 2015-4522
v. )
)







APPEAL FROM THE DISTRICT COURT OF THE FIRST JUDICIAL
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE
COUNTY OF KOOTENAI
________________________
HONORABLE JOHN T. MITCHELL
District Judge
________________________
ERIC D. FREDERICKSEN KENNETH K. JORGENSEN
State Appellate Public Defender Deputy Attorney General
State of Idaho Criminal Law Division
I.S.B. #6555 P.O. Box 83720
Boise, Idaho 83720-0010
SALLY J. COOLEY (208) 334-4534
Deputy State Appellate Public Defender
I.S.B. #7353









TABLE OF AUTHORITIES ............................................................................................... ii
STATEMENT OF THE CASE .......................................................................................... 1
Nature of the Case ............................................................................................... 1
Statement of the Facts and
Course of Proceedings ......................................................................................... 1
ISSUES PRESENTED ON APPEAL ............................................................................... 3
ARGUMENT .................................................................................................................... 4
I. The District Court Abused Its Discretion When It
 Revoked Mr. Savell’s Probation ............................................................................ 4
II. The District Court Erred When It Denied Mr. Savell’s Motion
 For Credit For Time Served .................................................................................. 6
A. Introduction ..................................................................................................... 6
B. Standard Of Review ........................................................................................ 7
C. The District Court Erred In Denying Mr. Savell’s Motion
   For Credit For Time Served ............................................................................. 7
CONCLUSION ................................................................................................................ 9




State v. Adams, 115 Idaho 1053 (Ct. App. 1989) ............................................................ 4
State v. Chavez, 134 Idaho 308 (Ct. App. 2000) ............................................................. 4
State v. Covert, 143 Idaho 169 (Ct. App. 2006) .............................................................. 7
State v. Lafferty, 125 Idaho 378 (Ct. App. 1994) ............................................................. 5
State v. Leach, 135 Idaho 525 (Ct. App. 2001) ........................................................... 4, 5
State v. Moore, 156 Idaho 17 (Ct. App. 2014) ................................................................. 7
State v. Sanchez, 149 Idaho 102 (2009) ......................................................................... 4
State v. Thompson, 140 Idaho 796 (2004) ...................................................................... 4
Statutes
I.C. § 18–309 ....................................................................................................... 1, 6, 7, 8
I.C. § 20-222 ................................................................................................................... 5
Rules
I.C.R. 35(c) ...................................................................................................................... 7
Additional Authorities
2015 Idaho Sess. Laws, Ch. 99 (H.B. 64) ....................................................................... 8
1
STATEMENT OF THE CASE
Nature of the Case
Justin Tyler Savell appeals following the district court’s order revoking his
probation and order denying his motion for credit for time served.  Mr. Savell asserts
that the district court erred in revoking his probation and in denying him credit for time
when he was incarcerated as a condition of probation, from September 9, 2015 to
January 26, 2016.  This was error as, effective July 1, 2015, the Idaho Legislature
amended the relevant statute, I.C. § 18-309, to require credit for time served as a
condition of probation.
Statement of the Facts and Course of Proceedings
In 2015, Justin Savell was convicted of one count of grand theft for taking scrap
aluminum from his previous employer, one count of public assistance fraud for having
too much money in his bank account to qualify for the food stamp benefits he was
receiving, and one count of offering false information for a record for misrepresenting
the contents of his bank accounts in order to qualify for food stamps.  (R., pp.116-118,
121, 124-127.)  On the grand theft charge, the district court imposed a sentence of eight
years, with four years fixed.  (R., p.149.)  On the misuse of public funds charge, the
district court imposed a sentence of five years indeterminate.  (R., p.150.)  The district
court ordered the sentences to be served consecutively, for an aggregate unified
sentence of thirteen years, with four years fixed.  (R., pp.149-150.)  The district court
suspended the sentence and placed Mr. Savell on probation for five years, and it gave
Mr. Savell 12 days of credit for time served.  (9/9/15 Tr., p.25, Ls.5-19; R., pp.150-151.)
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 The district court also required Mr. Savell to serve 180 days in jail commencing
immediately.  (9/9/15 Tr., p.25, L.23 – p.26, L.1; R., p.153.)
In 2016, the State filed a report of probation violation alleging that Mr. Savell was
charged with a new crime, grand theft.1  (R., pp.178-188.)  After he admitted to violating
that condition of his probation, the district court revoked Mr. Savell’s probation, but
retained jurisdiction.  (R., pp.203-205.)  The district court gave Mr. Savell credit for 147
days.  (R., pp.205-208.)  However, the next day the district court learned that
Mr. Savell’s probation was revoked and his sentences ordered into execution in his two
other cases,2 so the court issued an amended judgment revoking probation without
retaining jurisdiction.  (R., pp.209-211.)
Mr. Savell filed a Notice of Appeal timely from the district court’s order revoking
his probation.  (R., pp.212-215.)
Mr. Savell then filed a Motion for Credit for Time Served and a supporting
affidavit.  (Augmentation, pp.1-3.)  Mr. Savell asked for credit for all of the time he spent
in custody.  (Augmentation, p.2.)  Mr. Savell submitted an affidavit in which he averred
that he was held for 139 days as a condition of his probation, from September 9, 2015,
to January 26, 2016, and was therefore entitled to an additional 139 days.
(Augmentation, pp.2-3.)  The district court denied the motion without a hearing, holding
that the award of credit for time served as a condition of probation was discretionary,
not mandatory.  (Augmentation, pp.4-5.)
1 Mr. Savell was charged with grand theft of a trailer in Kootenai County case number
CR-2016-6233.  (9/7/16 Tr., p.41, Ls.8-11; R., pp.178-185.)
2 Mr. Savell had been convicted with grand theft of the trailer in Kootenai County case
number CR-2016-6233 and of grand theft of an ATV in Kootenai County case number
CR-2016-12963.  (9/7/16 Tr., p.41, Ls.8-11; p.42, L.20 – p.44, L.3.)
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ISSUES
1. Did the district court abuse its discretion when it revoked Mr. Savell’s probation?





The District Court Abused Its Discretion When It Revoked Mr. Savell’s Probation
Mr. Savell asserts that the district court abused its discretion when it revoked his
probation and executed his original aggregate sentence of thirteen years, with four
years fixed.  He asserts that the violation did not justify revoking probation, especially in
light of the goals of rehabilitation and the fact that the protection of society could be best
served by his continued supervision under the probation department.
There are generally two questions that must be answered by the district court in
addressing allegations of probation violations: first, the court must determine whether
the defendant actually violated the terms and conditions of his probation; and second, if
a violation of probation has been found, the trial court must then decide the appropriate
remedy for the violation.  State v. Sanchez, 149 Idaho 102, 105 (2009).  “The
determination of whether a probation violation has been established is separate from
the decision of what consequence, if any, to impose for the violation.” Id. (quoting
State v. Thompson, 140 Idaho 796, 799 (2004)).   Once a probation violation has been
found, the district court must determine whether it is of such seriousness as to warrant
revoking probation. State v. Chavez, 134 Idaho 308, 312 (Ct. App. 2000).  However,
probation may not be revoked arbitrarily. State v. Adams, 115 Idaho 1053, 1055
(Ct. App. 1989).  The district court must decide whether probation is achieving the goal
of rehabilitation and whether probation is consistent with the protection of society.
State v. Leach, 135 Idaho 525, 529 (Ct. App. 2001).  If a knowing and intentional
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probation violation has been proved, a district court’s decision to revoke probation will
be reviewed for an abuse of discretion.  I.C. § 20-222; Leach, 135 Idaho at 529.
Only if the trial court determines that alternatives to imprisonment are not
adequate in a particular situation to meet the state’s legitimate interest in punishment,
deterrence, or the protection of society, may the court imprison a probationer who has
made sufficient, genuine efforts to obey the terms of the probation order. State v.
Lafferty, 125 Idaho 378, 382 (Ct. App. 1994).
As to the first issue before the district court, Mr. Savell concedes that he violated
a condition of his probation as he admitted that he had done so.  (9/7/16 Tr., p.35, Ls.1-
4.)  However, Mr. Savell asserts that the district court abused its discretion in finding
that his probation violation justified revocation.  Mr. Savell asserts that his continued
probation would achieve the goals of his rehabilitation and the protection of society.
Although Mr. Savell’s violation was serious, it did not justify revoking his
probation. Mr. Savell admitted to violating the terms of his probation by being charged
with a new crime.  (9/7/16 Tr., p.35, Ls.1-4.)  Mr. Savell clearly has difficulties managing
his impulses; however, Mr. Savell admitted he violated his probation and took
responsibility for his poor decision to purchase a trailer under somewhat suspicious
circumstances.  (9/7/16 Tr., p.35, Ls.1-4; p.49, Ls.7-11; p.50, Ls.17-18; p.51, Ls.14-24.)
This is clear from his expressions of remorse to the district court.  (9/7/16 Tr., p.48, L.25
– p.49, L.22.)   Mr. Savell apologized to his victims and their families, the State, his
family, and the court.  (9/7/16 Tr., p.48, L.25 – p.49, L.22.)
Yet the district court revoked Mr. Savell’s probation without adequately
considering the progress he made while on probation.  Mr. Savell had otherwise been
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compliant on probation and clearly had the support of his family.  (9/7/16 Tr., p.36, L.2 –
p.40, L.18; Augmentation, pp.6-12.)
During the 136 days he was incarcerated pending the probation violation
disposition, Mr. Savell’s family had noticed a change in him.  (9/7/16 Tr., p.38, Ls.10-14;
p.46, Ls.5-12.)  In part, this was due to his incarceration and the shame and
embarrassment that he felt upon learning that his nieces knew he was in incarcerated.
(9/7/16 Tr., p.36, L.16 – p.37, L.24)  While he was incarcerated, Mr. Savell’s father
suffered a heart attack, and he was unable to help out at home during his family’s time
of need.  (9/7/16 Tr., p.38, L.14 – p.40, L.6; p.50, Ls.19-24.)  It is clear that Mr. Savell
had his family’s support in his rehabilitation.  (9/7/16 Tr., p.36, L.2 – p.40, L.18;
Augmentation, pp.6-12.)  Further, Mr. Savell realized he has an alcohol dependency
and had been taking weekly AA classes to address this problem.  (9/7/16 Tr., p.38, L.4;
p.49, L.23 – p.50, L.18.)  Finally, Mr. Savell had employment as a truck driver lined up
should he be placed back on probation.  (9/7/16 Tr., p.39, Ls.20-25.)
In light of all of the evidence that was presented to the district court, it abused its
discretion when it revoked Mr. Savell’s probation.
II.
The District Court Erred When It Denied Mr. Savell’s Motion For Credit For Time Served
A. Introduction
Mr. Savell asserts that the district court erred when it denied his request for credit
for time served when he was incarcerated as a condition of probation from
September 9, 2015, to January 26, 2016.  This was error as the Idaho Legislature
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amended the relevant statute, I.C. § 18-309, to require credit be given for time served in
jail as a condition of probation.  The effective date of the amendment was July 1, 2015.
Thus, the district court erred and Mr. Savell respectfully requests that this Court order
that he be given credit for time served in the amount of 139 days.
B.  Standard Of Review
      A determination as to “[w]hether the district court properly applied the law
governing credit for time served is a question of law over which” appellate courts
exercise free review. State v. Covert, 143 Idaho 169, 170 (Ct. App. 2006).  On appeal,
the appellate court will “defer to the district court’s findings of fact, however, unless
those findings are unsupported by substantial and competent evidence in the record
and are therefore clearly erroneous.” Id.
C.  The  District  Court  Erred  In  Denying  Mr.  Savell’s  Motion  For  Credit  For  Time
Served
The Idaho Criminal Rules specifically provide that a defendant may file a motion
to correct the calculation of credit at any time; thus, the time the judgment is entered or
executed is not a factor to be considered in performing a credit calculation.  I.C.R. 35(c).
Further, as the Idaho Court of Appeals has made clear, “the language of I.C. § 18-309 is
mandatory and requires that, in sentencing a criminal defendant or (as in this case)
when hearing an I.C.R. 35(c) motion for credit for time served, the court give the
appropriate credit . . . .” State v. Moore, 156 Idaho 17, 20-21 (Ct. App. 2014).  “This
means that the defendant is entitled to credit for all time spent incarcerated,” as defined
by the statute. Id.
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Idaho Code Section 18–309(2) governs when credit must be given for
incarceration served as a condition of probation:
(2) In computing the term of imprisonment when judgment has been
withheld and is later entered or sentence has been suspended and is later
imposed, the person against whom the judgment is entered or imposed
shall receive credit in the judgment for any period of incarceration served
as a condition of probation under the original withheld or suspended
judgment.
I.C. § 18–309(2) (emphasis added).  The language of I.C. § 18–309(2) entitles a
defendant to credit for “any period of incarceration served as a condition of probation.”
Mr. Savell timely appealed from the denial of his motion for credit for time served.
In denying Mr. Savell’s motion, the district court categorized Mr. Savell’s request for the
139 days he served from September 9, 2015, to January 26, 2016, as a condition of
probation as “the third time period.”  (Augmentation, pp.4-5.)  With regard to this time
period, the district court ruled, “[t]he court specifically finds Savell is not entitled to credit
for time served as a term of his probation.  No credit for time served is given for time
served on probation.”  (Augmentation, p.4.)  The court then noted that, “[t]he Court fully
appreciates that the Court has the discretion to give credit for time served while in local
custody on probation, but the Court specially finds that the goal of protecting the public
cannot be served by granting that credit for time served.”  (Augmentation, p.5.)
The district court erred.  The Idaho Legislature amended I.C. § 18–309 to provide
a new section which specifically requires a defendant be given credit for time he served
as a condition of probation. See I.C. § 18–309(2).  The amendment became effective
July 1, 2015. See 2015 Idaho Sess. Laws, Ch. 99 (H.B. 64).  Mr. Savell served his 139
days as a condition of his probation beginning on September 9, 2015.  (Augmentation,
pp.2-3.)  Pursuant to the plain language of the statute, the award of credit for time
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served as a condition of probation is mandatory. See I.C. § 18–309.  The district court
erred in denying Mr. Savell credit for time he served as a condition of probation.
CONCLUSION
Mr. Savell respectfully requests that this Court vacate the district court’s order
revoking his probation and remand his case with instructions to place Mr. Savell back
on probation.  Additionally, Mr. Savell respectfully requests that this Court vacate the
district court’s order denying him credit for time served as a condition of probation, and
remand the case with instructions that he be given additional credit for time served in
the amount of 139 days.
DATED this 24th day of April, 2017.
___________/s/______________
SALLY J. COOLEY
Deputy State Appellate Public Defender
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